Non-Point Nutrient Credit Certification
Regulatory Advisory Panel (RAP) Meeting
April 14, 2017
Meeting Minutes

Location: Virginia Department of Environmental Quality (DEQ)
Piedmont Regional Office
4040 Cox Road
Glen Allen, VA

Start: 9:33 am. End: 12:35 p.m.
Meeting Attendees:
RAP MEMBERS* INTERESTED PARTIES RAP TECHNICAL SUPPORT

Johnathan Walter (alt.) - Virginia Association of Russ Baxter - SNR Fred Cunningham - DEQ
Commercial Real Estate

Brent Fults - Chesapeake Bay Nutrient Land Trust, LLC |]Jackie Morris - Riverbanks, VA Allan Brockenbrough - DEQ
Taylor Goodman - Balzer and Associates, Inc. Jackson Morris - Riverbanks, VA Sarah Woodford - DEQ

Ann Jennings - Chesapeake Bay Commission Rebecca Napier - WSSI Derick Winn - DEQ
Whitney Katchmark - Hampton Roads Planning Christian Tucker - UR/SELC Debra Harris - DEQ

District Commission

Joseph Maroon - VEE Jacob Dorman - Contech ES Josiah Bennett - DEQ

Adam Meurer - ECS Mid-Atlantic Pat Gleason - EPA R3 Matt Richardson - DEQ
Justin Curtis (alt.) - Virginia Association of Municipal | Annemarie Abbondanzo - Ecosystems Services

Wastewater Agencies

Nikki Rovner - The Nature Conservancy John Olevik - VDOT

Peggy Sanner - Chesapeake Bay Foundation (CBF)

Shannon Varner - Troutman Sanders LLP

Brian Wagner - VA Soil and Water Conservation
Districts

*RAP Members not in attendance: Doug Beisch, Jr. - Wegnet; Joe Lerch - Virginia Municipal League; Timothy Mitchell - City of Lynchburg; Kevin Seaford -
Virginia Association of Professional Soil Scientists; Jack Storton - Virginia Manufacturers Association;; Larry Land - Virginia Association of Counties; Sara
Walker - World Resources Institute; Normand Goulet - Northern Virginia Regional Commission; Steven Herzog - Hanover County; Tom Simpson - Aqua Terra
Science; Wilmer Stoneman - Virginia Farm Bureau Federation; Mike Toalson - Home Builders Association of Virginia

Agenda Item #1: Welcome & Introductions
Discussion Leader: Fred Cunnigham, DEQ
Discussion: Fred Cunningham welcomed all of participants to the meeting. Mr. Cunningham asked each attendee to provide a short
introduction. After the introductions, a brief overview of the day’s agenda was provided (Attachment A — Agenda). Everyone was
reminded to sign the sign-in sheet in order to provide a record of who was in attendance.

Agenda Item #2: Current Status/Regulatory Process
Discussion Leader: Debra Harris, DEQ
Discussion: Debra Harris provided an overview of the status of the regulation and the upcoming process for a revised proposed
regulation (see Attachment B-Process Presentation).

Agenda Item #3: Overview of the Revised Proposed Regulation
Discussion Leader: Allan Brockenbrough, DEQ; Sarah Woodford, DEQ
Discussion: An overview of the changes made to the regulation since the 4/18/16 RAP meeting was provided to the attendees (see
Attachment B —Overview Presentation).

The RAP took a break from 10:28 a.m. until 10:42 a.m.



Agenda Item #4: Remaining Non-Consensus Issues
Discussion Leader: Debra Harris, DEQ
Discussion: Debra Harris handed out a list of issues on which the RAP has not reached consensus. Each of these issues was
discussed including the topics on which there was not consensus. For each issue, Ms. Harris provided an explanation of DEQ’s review
and the reason for the DEQ'’s position on the issue. During these discussions, none of the non-consensus issues were resolved;
however, the RAP members did note that progress has been made on many of the issues. Additionally, a few items were added for
consideration - release of credits, local government ordinance form, and innovative projects. The DEQ will further consider the
information provided by the RAP members and whether any changes can be made to revised proposed regulation to resolve the non-
CONSensus issues.

Agenda Items #5 & #6: Public Comment & Next Steps
Discussion Leader: Debra Harris, DEQ
Discussion: Debra Harris asked if there was any additional public comment. Mr. Jackie Morris noted that he supported the use of
financial assurance in order to provide for 100% release of all credits generated by land conservation projects. The RAP was informed
that the next steps will be finishing the revised proposed draft of the regulation and the associated documentation. The revised
proposed regulation will be taken to the Board to request approval of a public comment period.



Attachment A — Agenda

Certification of Non-Point Source Nutrient Credits, 9 VAC 25-900

Regulatory Advisory Panel Meeting
DEQ Piedmont Regional Office
Training Room
4040A Cox Road
Glen Allen, VA
April 14, 2017
9:30 a.m. to 12:30 p.m.

Agenda:

1. Welcome & Introductions*

2. Current Status/Regulatory Process

3. Overview of the Revised Proposed Regulation
4. Remaining Non-Consensus Issues

5. Public Comment**

6. Next Steps

Adjournment

*Please remember to sign-in for the meeting (sign-in sheet will be out by 9:15 a.m.).

**For members of the public, if you wish to provide comment during a specific agenda topic, please sit at the public
chair and wait to be recognized. Otherwise, you may provide your comments during the public comment agenda
topic.



Attachment B
Handouts

Steps.pdf

Agenda Item #2 - Process Presentation

Overview of
Changes.pdf

Agenda Item #3 - Overview of Changes Presentation

RemainingNon-Conse
nsusltems_TOPICSON

Agenda Item #4 - Remaining Non-Consensus Items



Certification of Nonpoint Source
Nutrient Credits
9VAC25-900

Regulatory Process

Deb Harris
Planning & Policy Specialist
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+ NOIRA Phase
+ Sept 2012 - published

+* RAP meetings

* Nov 2012 thru Oct 2013 - 10 Meetings
+ Transferred from DCR to DEQ July 2013

4/14/2017





4/14/2017

+ Proposed Regulation
+* Dec 2013 - SWCB approved public comment
+ Nov 2014 - Executive Branch Review completed
» March 16, 2015 - Public comment closed

» Many comments received from many commenters

Feb 2016 - RAP Reconvened

» Provisions for Restoration Projects & Mitigation
Banking

o

» Term Credits/Perpetual Credits
* Innovative Projects

April 2016 - last RAP Meeting
May 2016 - Restoration Workgroup Meeting

#*

#*

Regulation has been revised

» Revised proposed regulation

o






+ Revised Proposed Regulation Phase
+* Why doing revised proposed regulation?

+Substantive changes made since
proposed

+New provisions (restoration ) added

+ Revised Proposed Regulation Phase
* Present to SWCB

» Approval for another public comment period
+ minimum 30 days

x Executive Branch Review
+* Public Comment Period
» Published in Virginia Register

+ DEQ considers public comments & finalizes
regulation

4/14/2017





4/14/2017

+ Final Regulation Phase
* Present to SWCB for adoption
+ Executive Branch Review
* Publication in Virginia Register
+ Final adoption period/comment 30 days

x Effective — when??






pve00221
File Attachment
Steps.pdf


Overview of Changes

Certification of Nonpoint Source Nutrient Credits
9VAC25-900

Allan Brockenbrough, DEQ
Sarah Woodford, DEQ

April 14, 2017

Purpose

® Provide an update on changes made to the
regulations since the last RAP meeting of April
2016.

® Changes made based on:
o RAP Meeting (April 2016)
o RAP Comments Submitted after the April 2016 meeting
o Restoration Workgroup Meeting (May 2016)

o DEQ review of remaining issues

4/14/2017





4/14/2017

Changes Made — the Small Stuff

* Terminology changes (Project)

* Deleted definitions for terms not used in the regulations
* Fixing links in Section 70

* Grammatical/style corrections

* Rewording provisions for clarification

¢ Added DIBR documents

Part I - Definitions

® Deleted “Catastrophic Event”
o More details provided in Part VI overview

Revised “Innovative Project”

o Clarified innovative practices generate term credits

Simplified Long-Term “Steward” definition
* Management area not changed since last draft
o Includes MS4 service area

Added MS4 service area definition






Part III — Administrative and Technical Criteria

Section 80 - Application

o Added provisions from 2016 legislation (SB443)
* Subsections B & C
Clarified title provisions (A.17)

Added local ordinance provision (A.20)

Added additional information provision for

innovative projects (A.21)

Part III — Administrative and Technical Criteria

® Section 90 — Release & Registration
o Added provisions due to 2016 legislation (SB443)
¢ Subdivision B.1 & B.2
® Section 100 - Baseline
o Urban baseline throughout MS4 service area (D.4)
o Clarified baseline for restoration (moved existing
survey to Section 110 & July 1, 2005 provision moved

to Section 30)

4/14/2017





Part III — Administrative and Technical Criteria

® Section 110 — Credit Calculation
o Moved existing conditions assessment
provision for restoration to Subsection E
® Section 120 — Implementation Plan
o Clarified requirements for restoration under

Subsection H

Part III — Administrative and Technical Criteria

® Section 130 — Signature

o Added certification statement

4/14/2017





Part IV — Compliance and Enforcement

® Section 180 — Transfer, Modification,
Revocation and Reissuance, or Termination
o Clarified to use IFF for termination (E.2)
o Subsection H deleted — termination process

will follow Subsection E

PartV - Fees

*® Clarified renewal application (substantively the
same,/no new practices)

* Added a new example for fee calculation

4/14/2017





Part VI - Financial Assurance

® Deleted catastrophic event fund
® Section 230 — Applicability
o Locality requirements clarified that they can use other
FA mechanisms (Subsection D)
® Section 250 — Cost Estimates
o Added provision to submit to DEQ for review every five

years Subsection C)

Part VI - Financial Assurance

® Section 260 — Term Credits
o Added requirement for notice to DEQ if FA is
revoked/terminated (Subsection F)
® Section 270 — Perpetual Credits
o Added provision limiting restoration long-term

management to trust agreement financial assurance

mechanism (Subsection A)

4/14/2017





Part VI - Financial Assurance

® Section 280 — Allowable financial mechanisms
o Added subsection for restoration projects (Subsection B)
* Section 290 — 330 and 350
o Added restoration projects language (monitoring/repair)
® Section 290 - Trust
o Added provision for when department may withdraw funds

(Subsection E)

Part VI - Financial Assurance

* Section 320 & 330
o Added provision to for owner to compare the cost estimate
to the financial assurance amount annually or whenever the
cost estimate changes.
® Section 350 — Wording
o Added restoration appropriate language to the wording of

the various mechanisms

4/14/2017
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1. Perpetual Credits for Stream Restoration (9VAC25-900)

During the reconvened RAP’s discussions of stream restoration, the RAP did not come to consensus regarding the
use of stream restoration projects to generate perpetual credits. Some would prefer that stream restoration projects
be limited to the generation of term credits only.

2. MS4 Changes (9VAC25-900-10 and 100)

The RAP did not come to consensus on this issue and requested further clarification of the urban baseline
requirements. During the proposed regulation’s comment period, revisions were requested to the provisions for urban
baseline regarding management areas draining to MS4s. Some also provided comments during the reconvened RAP
process as it regarded baseline and the definition of management area.

3. Financial Assurance (Part VI of 9VAC25-900)

The RAP did not reach consensus on the overall concept of requiring financial assurance. During the proposed
regulation’s comment period, commenters noted that the financial assurance costs would be too restrictive for
structural BMPs and providing for financial assurance would not make it cost effective for credit generation.
Additionally, during the perpetual credit discussions at the reconvened RAP meetings, the issue was not resolved.
Some members still continue to feel that the financial assurance for perpetual structural BMPs will be too expensive.

4. Management Area (9VAC25-900-10)

The RAP did not reach consensus on a definition of this term. During the proposed regulation’s comment period,
those in the banking community suggested limiting the definition of the management area depending on the nutrient
credit generating practice used. For land conversion practices, it was recommended that the management area be
defined as just the area that is undergoing the conversion. However, others indicated that the definition was not
restrictive enough to address other issues of concern such as leakage.

5. Public Notification (9VAC25-900-80.B & 80.C)

The RAP has not reached consensus on the public notification requirements. During the proposed regulation’s
comment period, there were many commenters requesting that the notification be revised to be a public comment
period. This topic was also discussed by the reconvened RAP as it pertains to innovative practices.

6. Local Water Quality Compliance (9VAC25-900-90.C.2)

The RAP did not reach consensus on the provisions ensuring compliance with local water quality requirements.
Some RAP members believe the provision was too restrictive on trading while others believed it was not adequately
protective. During the proposed regulation’s comment period, some commenters noted that the proposed
requirements did not provide enough assurances for the protection of local water quality and needed to be revised to
comply with EPA’s Technical Memorandum, “Local Water Quality Protection When Using Credits for NPDES Permit
Issuance and Compliance,” dated March 17, 2014. Additionally, the RAP did to note questions with local water quality
provisions during the reconvened RAP.

7. Site Visit

The RAP did not reach consensus on the proposed provisions which provide flexibility for the Department to decide
when a site visit may need to occur. During the proposed regulation’s comment period, commenters requested that a

1





provision be added to the regulation requiring the Department to conduct a site visit of the nutrient credit-generating
project for all applicants and provide an inspection schedule for projects generating certified nutrient credits.

8. Animal Feeding Operations (AFO) Baseline (9VAC25-900-100.C)

The RAP did not come to consensus on the AFO baseline provisions. Some on the RAP noted a concern with the
use of a VPDES or VPA permit to meet baseline for an AFO and preferred just the practice-based criteria of
Subsection C.2. During the proposed regulation’s comment period, this concern was again noted.
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